Introduction
Notably, in Australia, market abuse practices 1 like market manipulation 2 and other market misconduct practices 3 are expressly prohibited under the Corporations Act 4 as amended by the Financial Services Reform Act. 5 In the light of this, and for the purposes of this article, a brief historical analysis of the market manipulation prohibition will be undertaken first. Secondly, the available penalties and remedies for * Howard Chitimira. LLB, LLM (UFH), LLD (NMMU). Senior Lecturer, Faculty of Law, North-West University. E-mail: Howard.Chitimira@nwu.ac.za. This article was influenced in part by Chitimira' 354-420. 1 For the purposes of this article, such practices include insider trading (which is the unlawful use of price-sensitive non-public inside information, to conclude transactions in securities to which that information relates by insiders or other persons to the detriment of innocent and other unwitting persons), market manipulation and other market misconduct activities. See related discussion on the regulation of these practices by 159-168. 2 In this article, market manipulation is defined as a practice that interferes or attempts to interfere with the free and fair operation of the financial markets by creating an artificial, false or misleading appearance with respect to the price of, or market for, a security, commodity or financial instrument. For the purposes of this article, such practices include the misuse of material information; the dissemination of false or misleading information; a practice which abnormally or artificially affects, or is likely to affect, the formation of prices or volumes of financial instruments or securities; dark pools and wash trades. 3 For the purposes of this article, such practices include false trading and market rigging, quote stuffing, front running, insider trading, and a failure to continuously disclose price-sensitive information that relates to the relevant financial instruments. 4 The Corporations Act 50 of 2001 (Cth) as amended, hereinafter referred to as the Corporations Act.
s doctoral thesis entitled A Comparative Analysis of the Enforcement of Market Abuse Provisions

5
The Financial Services Reform Act 122 of 2001 (Cth) as amended, hereinafter referred to as the Financial Services Reform Act. Generally see the Corporations Act, s 1041A for market manipulation; s 1041B for false trading and market rigging, including the creation of a false or misleading appearance of active trading; s 1041C for false trading and market rigging, including artificially maintaining a trading price; s 1041D for the dissemination of information about illegal transactions; s 1041E for false or misleading statements; s 1041F for inducing other persons to a deal; s 1041G for dishonest conduct and s 1041H for misleading or deceptive conduct (civil liability only). For a detailed analysis of these provisions, see the discussion that will ensue later under the sub-headings in para 2 and also see Part 7.10 of the Corporations Act. See further Huang 2009 C & SLJ 8-22. mainly prohibited stock (including securities) market manipulation and market rigging 22 and its prohibition required proof of mens rea before any liability could be imputed to the accused persons. Consequently, the enforcement authorities struggled to obtain settlements and convictions in market manipulation cases. 23
The prohibition of market manipulation under the Corporations Act
Market manipulation and other related market misconduct activities are currently prohibited in the Corporations Act. 24 In addition, the scope of application of the market manipulation prohibition is now broadly extended to other related activities such as market rigging, front running, 25 insider trading and a failure to continuously disclose price-sensitive information that relates to the relevant financial instruments. 26 More importantly, among the major amendments made to the Corporations Act by the Financial Services Reform Act is the removal, on the part of the prosecution, of the explicit requirement of proving the existence of intent from the wording of the market manipulation and other related provisions before imputing any liability to the accused offenders. 27 Furthermore, all persons are prohibited from carrying out transactions See s 1041A read with ss 1041B(1), 1041C, 1041D, 1041E, 1041F, 1041G and 1041H of the Corporations Act. The required fault elements for violating s 1041B(1) have now been established.
Intention is the fault element for the physical element for doing or omitting to do an act as stated in that subsection and recklessness is the fault element for having or likely to have the effect of creating or causing the creation of a false or misleading appearance, as stated in that subsection. -4, 7-12, 16-17, 4-7. which have or are likely to have the effect of creating an artificial price for trading in financial products or maintaining at an artificial level a price for trading in the products listed on a financial market in Australia. 28 As stated above, the current market manipulation provisions dispense with the requirement of proving the intention to induce others to sell, buy or subscribe to the affected securities or financial products before imputing any liability on the accused persons. 29 Put simply, the key issue now is whether the price of certain financial products is artificial or misleading. Thus, the focus is now on the effect of the market manipulative conduct in relation to the affected financial product rather than on the intention 30 of the trader or the person involved.
In addition, false trading, 31 market rigging 32 and the creation of a false or misleading appearance of active trading in a financial product or with respect to the market for or the price for trading in a financial product are expressly prohibited under the Corporations Act. 33 In addition, what may constitute a false or misleading appearance of active trading is outlined in the so-called deeming provisions concerning wash sales 34 and matched orders. 35 Likewise, the carrying out of fictitious transactions, 
31
This occurs when a person negligently or intentionally employs a scheme, device or artifice which creates or might create and maintain a false or misleading appearance with respect to the market for or price of active trading in any securities or financial instruments on the relevant financial markets.
32
This is usually an unfair and illegal act or practice which is employed by a person or company to manipulate the sale or price of securities or financial instruments inter alia by raising or lowering the price of securities or financial instruments in order to create a false and misleading appearance of active trading in relation to such securities or financial instruments.
33
Section 1041B(1) of the Corporations Act; also see s 1041B(1)(1A) of the same Act, which outlines the fault elements.
34
A wash sale occurs where a person or an associate is both the buyer and seller in the same transaction (selling and repurchasing of the same or substantially the same financial product for the purpose of generating activity and increasing its price). S 1041B(2)(a) read with s 1041B(1) of the Corporations Act; s 1041B(3) of the Corporations Act sets out circumstances in which an acquisition or disposal of financial products does not involve a change in beneficial ownership and s 1041B(4) of the Corporations Act enumerates what a transaction of acquisition or disposal of financial products includes.
35
A matched order occurs where a person and his associate place an order to buy or sell at the same time, for substantially the same number of securities or financial products at substantially the same price. S 1041B(2)(b) read with s 1041B(1) of the Corporations Act. Also see ss 5.2(2), 5.6(2) of the Criminal Code Act, where other physical elements are outlined which are taken into account by the courts or the prosecuting authorities in determining whether the market manipulation which have the effect of maintaining, fluctuating, inflating or depressing the price for trading in the financial products on the relevant financial markets in Australia is prohibited. 36 The dissemination of information about illegal transactions is also prohibited in the Corporations Act. 37 In other words, all persons are prohibited from disseminating any statement or information to the effect that the price for trading in a financial product on the relevant markets will rise, fall or be maintained, or is likely to rise, fall or be maintained. 38 Similarly, the reckless or intentional 39 making or dissemination of a statement or information that is false or misleading materially and which is likely to induce other persons to deal in financial products or to affect the price of financial products is outlawed in Australia. 40 The Corporations Act further prohibits any person from inducing others to unlawfully deal in the relevant financial products. 41 Moreover, this provision contains a definition of the term "dishonest". 42 This prohibition on "inducing others" is now extended to conduct such as applying to become a standard employer sponsor of a superannuation entity and permitting a person to become a standard employer sponsor of a superannuation entity. 43 This definition seems to contain both subjective and objective elements which must be proved by the prosecution in determining if the conduct in question will be dishonest as contemplated above. 46 Moreover, conduct in relation to a financial product or service that is misleading or deceptive or likely to mislead or deceive other persons with respect to certain financial products is broadly prohibited. 47 However, this prohibition does not apply to misleading or deceptive takeover, compulsory acquisition and fund raising documents or disclosure documents or statements, as defined in the Financial Services Reform Act. 48 However, the prohibition on misleading or deceptive conduct may apply: (a) to applying to become a standard employer sponsor of a superannuation entity, (b) to permitting a person to become a standard employer sponsor of a superannuation entity, (c) to a trustee of a superannuation entity's dealing with the beneficiary of that entity as such beneficiary, and (d) to a trustee of a superannuation entity's dealing with a standard employer sponsor. 49 Other activities that are related to market manipulation such as short selling 50 For example, short selling and market-stabilisation may be allowed where they are the subject of a declaration by a market operator (for example a stock exchange) as approved for such short selling or market stabilisation purposes. See Chitimira May 2014 MJSS 67-68. how it is committed) as well as the various types of market manipulation practices, 61 to enhance the combating of such practices in South Africa. 62 Like the position under the Corporations Act, 63 the Financial Markets Act 64 also discourages trade-based market manipulation. 65 It is important to note that the prohibition of trade-based market manipulation contained in the Financial Markets Act is relatively similar 66 to that of the Corporations Act. 67 Moreover, the Financial Markets Act prohibits directly or indirectly the making or publication of false, misleading or deceptive statements, promises or forecasts in respect of the listed securities that relate to the past or future performance of a public company. 68 However, there is no similar provision in the Corporations Act. 69 In this respect, the South African prohibition on disclosure-based market manipulation is commendably broader 70 than that of the Corporations Act. 71 61 In relations to this, it is submitted that the aforesaid definition should expressly apply to all the types and related market manipulation practices such as high frequency trading (a manipulative practice that involves persons like brokers, issuers and financial analysts who act in a proprietary capacity to employ sophisticated computerised algorithmic decision-making systems in order to obtain advantage from some minute discrepancies in the financial markets stock prices and then quickly trade in such stocks in large quantities to gain profit), front running, naked short selling (which occurs when a seller agrees to short sell a security within a stipulated period without taking prior measures to repurchase it at a later stage) and quote stuffing (a manipulative tactic which involves the prompt entering and withdrawing of large stock orders by any person in order to flood the market with quotes that other persons have to process, thereby causing them to lose their fair competitive advantage in such stocks). See Chitimira May 2014 MJSS 61-62, 64, 67-68. 62 See related remarks by Chitimira 2014 PER 964-965. 63 See para 2.3 above. See s 81(1) and (2) read with subs (3). The same status quo was also stipulated in s 76(1) and (2) of the Securities Services Act; clause 85 (1) and (2) In addition, unlike the similar prohibition provided in the Corporations Act, 72 the prohibition of disclosure-based market manipulation contained in the Financial Markets Act 73 does not expressly require the inducement of other persons to buy or sell any affected listed securities before any liability is imposed on the offenders. 74 In addition, the concealment or omission of a material fact which gives rise to or which may give rise to the making or publication of a statement, promise or forecast that is false or deceptive is prohibited under the Financial Markets Act. 75 The use of the term "material fact" in this prohibition could suggest that fault is required to determine whether the concealed or omitted fact could reasonably give rise to disclosure-based market manipulation in South Africa. 76 On the other hand, the Corporations Act 77 and the Financial Markets Act's disclosure-based market manipulation prohibition 78 may give rise to liability on the part of the accused person only where such person knew or ought reasonably to have known that the statements he made or published were false or misleading. This could further suggest that a similar approach is to be adopted in the enforcement of the disclosure-based market manipulation prohibition in both Australia and South Africa. 79 Moreover, in contrast to the position in Australia 80 there is no specific provision in the Financial Markets Act which expressly prohibits, directly or indirectly, the dissemination of information about illegal transactions and dishonest conduct in relation to listed securities. 81 In addition, market (price) stabilisation 72 See generally s 1041E read with s 1041F and also para 2.3 above. In other words, the fact that the concealed or omitted fact must be a "material fact" and not just merely any fact suggests that fault elements or an objective test will be established and employed by the relevant courts. S 81(1) of the Financial Markets Act. See the related comments above.
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In the light of this it is submitted that the Financial Markets Act should be amended to enact a specific provision which stipulates that an individual who is convicted of an offence relating to insider trading or market manipulation will be liable to a fine of up to R85 million, or to imprisonment for a period of not more than 25 years, or to both such a fine and imprisonment.
107
It is further submitted that the Financial Markets Act should be amended to enact a specific provision which stipulates that a juristic person or company that is convicted of an offence relating to insider trading or market manipulation will be liable to a maximum fine of R750 million, or to six times the profit made or loss avoided, or 20% of the company or juristic person's annual turnover during the period in which the offence was committed, whichever is greater. The author submits that the Financial Markets Act's market manipulation provisions are relatively comparable to similar provisions in other jurisdictions such as the USA, the UK and the European Union (EU). See the historical analysis and other relevant discussions in the sub-headings under para 2 above.
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Generally see Henning and Du Toit 2000 JJS 155-165. 181 See the earlier comments in paras 2.1 and 2.4 above.
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For instance, criminal and administrative penalties are used to discourage market manipulation in both South Africa and Australia. Moreover, the Commonwealth DPP and the DPP have the main prerogative to institute criminal proceedings against market manipulation offenders in Australia and South Africa respectively. See the related discussions in paras 3.1-3.3 above.
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See the related discussions in paras 2.1-2.4, 3.1-3.3 above.
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See the related comments in paras 2.3 and 2.4 above.
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See the related remarks in para 3.1 above.
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See the discussion in para 3. 
